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1776

Each Indigenous nation “occup[ies] its own 
territory…in which the laws of [a state] can 
have no force, and which the citizens of [that 
state] have no right to enter, but with the 
assent of the [Indians] themselves…” 
´ Worcester v. Georgia (1832); see also U.S. Const., Art. I, Sec. 

8, Commerce Clause



1854-1856

The Stevens Treaties reserved lands to Indigenous 
nations for “their exclusive use.”
´ The Stevens Treaties; see also U.S. Const., Art. VI, Cl. 2 (“[A]ll 

Treaties…shall be the supreme Law of the Land; and the 
Judges in every State shall be bound thereby… ”)

The Treaties also guarantee various off-reservation, 
usufructary rights (e.g., hunting, fishing, access). 
´ United States v. Washington (9th Cir. 2017); Minnesota v. 

Mille Lac Band of Chippewa Indians (U.S. 1999) 



1973

“This is not to say that the Indian sovereignty doctrine…has remained 
static during the 141 years since Worcester was decided….[T]he 
doctrine has undergone considerable evolution in response to 
changed circumstances…[N]otions of Indian sovereignty have been 
adjusted to take account of the State's legitimate interests in 
regulating the affairs of non-Indians” in Indian country.
´ McClanahan v. Ariz. State Tax Comm’n (U.S. 1973)



1979-1980

´ Washington v. Confederated Tribes and Bands of the Yakama Nation (U.S. 
1979) (affirmed Washington’s unilateral imposition of partial jurisdiction over 
certain actions on an Indian reservation under P.L. 280)

´ Washington v. Washington State Commercial Passenger Fishing Vessel Ass’n 
(1980) (affirmed U.S. v. Washington and Tribal Treaty right to at least 50% of 
harvestable fish)

´ Washington v. Confederated Tribes of the Colville Reservation (U.S. 1980) 
(affirmed Washington’s imposition of taxes on on-reservation cigarette 
purchases by non-Indians)



1985

Governor Booth Gardner:
“wanted to clarify the responsibility of the State to be 
respectful of tribal sovereignty and make things better with 
the tribes.”
Was “interest[ed] in establishing strong government-to-
government relationships that would last beyond his 
administration and tenure.”
“hoped to lessen the reliance on lawsuits to settle issues.”

´ Dr. Barbara Leigh Smith, The Centennial Accord: What has been its impact 
on government-to-government relations between tribes and the State in 
Washington?



State “reliance in lawsuits”
“Commercial and sports fishermen 
(and some non-Natives who were 
not fishermen) were furious. . . . 
Non-Natives protested the decision 
for years. . . . Similarly, the state 
initially sought to weaken the 
decision by attacking it with similar 
cases, but these efforts were not 
successful.” 

´ Phil Dougherty, Boldt Decision: United states 
v. State of Washington, History Link (Aug. 25, 
2020)



1988

“One template for…new [State-Tribal] arrangements is the 
Class III compacting process created in the Indian Gaming 
Regulatory Act” of 1988.
´ Matthew L.M. Fletcher, Retiring the “Deadliest Enemies” Model of Tribal-

State Relations, 43 TULSA L. REV. 73, 74 (2007)



1989

On Aug. 4, 1989, Gov. Gardner and 26 Tribes consummated the 
Accord, “making Washington and the tribes the first in the 
Nation to . . . [memorialize a] relationship to strengthen tribal 
and state government-to-government relations.”  

´ Dr. Barbara Leigh Smith, The Centennial Accord, supra.



1991-92

The state “complains that, in effect, [U.S. Supreme Court] 
decisions…give them a right without any remedy.”
´ Oklahoma Tax Comm’n v. Citizen Band Potawatomi Tribe of Okla. 

(U.S. 1991)
“Although the Tribe's sovereign immunity bars [a state] from pursuing its 
most efficient remedy—a lawsuit—to enforce its rights…States are free 
to…enter into mutually satisfactory agreements with tribes…”
´ Oklahoma Tax Comm’n, id.
The Tulalip Tribes negotiated the first Class III gaming compact with the 
state in 1992.



Still, local “reliance on lawsuits”

´ County of Yakima v. Confederated Tribes and Bands of the Yakama Nation 
(U.S. 1992) (allowed Yakima County to impose an ad valorem property tax 
on reservation fee land owned by the Yakama Nation or Yakama 
members)

´ Lummi Indian Tribe v. Whatcom County (9th Cir. 1993) (allowed Whatcom 
County to impose ad valorem property tax on reservation fee land owned 
by the Lummi Nation)



2012

´ In 2012, Sen. John McCoy spearheaded the passage of RCW 43.376, the 
State Tribal Relations Act—as per the Millennium Agreement.

´ “[S]tate agencies must:
´ (1) Make reasonable efforts to collaborate with Indian tribes in the development 

of policies, agreements, and program implementation that directly affect Indian 
tribes and develop a consultation process that is used by the agency for issues 
involving specific Indian tribes…

´ (4) Submit an annual report to the governor on activities of the state agency 
involving Indian tribes and on implementation of this chapter.”



Today

“States and tribes are beginning to smooth over the rough edges of 
federal Indian law . . . [namely] jurisdictional confusion, historical 
animosity between states and Indian tribes, competition between 
sovereigns for tax revenue, economic development opportunities, and 
regulatory authority. . . . 
In effect, a new political relationship is springing up all over the nation 
between states, local units of government, and Indian tribes.”
´ Fletcher, Retiring the “Deadliest Enemies” Model of Tribal-State Relations, supra.



Today

´ Tribal-State Co-Managers’ List of Agreed Fisheries 
´ Tribal-State gaming compacts
´ Tribal-State fuel tax compacts
´ Tribal-State cigarette tax compacts
´ Tribal-State cannabis compacts
´ Tribal-State TANF agreements
´ Tribal-State child support agreements 
´ Inter-local cross deputization agreements
´ Inter-local land use agreements



Today



Today



Still, inter-local collaboration needed



Still, inter-local collaboration needed

´ State statutes requiring local government consultation and collaboration 
with affected Indigenous nations are particularly important. 

´ Inter-local “jurisdictional confusion” or intransigence still occurs.
´ Fletcher, Retiring the “Deadliest Enemies” Model of Tribal-State Relations, supra

´ RCW 36.70a.040(8): Facilitates inter-local GMA consultation via county-tribal 
memoranda of agreement.

´ RCW 28A.300.108: Requires tribal consultation training and schedule for 
school district board directors and staff.

´ RCW 28A.345.070(2): Requires tribal-district consultation updates at 
Washington state school directors' association’s annual regional meetings.



Still, AGO “reliance on lawsuits”

“Washington has a remarkably one-sided view of the Treaties.”
´ United States v. Washington (9th Cir. 2017)

“Really, this case just tells an old and familiar story. The State of 
Washington includes millions of acres that the Yakamas ceded to the 
United States under significant pressure. In return, the government 
supplied a handful of modest promises. The State is now dissatisfied 
with the consequences of one of those promises.”

´ Washington State Department of Licensing v. Cougar Den, Inc., 
(U.S. 2019) (Gorsuch, concurring)



Still, Tribal-State accord needed



Still, Tribal-State accord needed



Consultation, collaboration, compacts

´ State 11th Amendment sovereign immunity and Tribal common law 
sovereign immunity create bilateral, negotiation leverage.

´ Both parties must understand each side’s litigation positions, but 
concede that “reliance on lawsuits” is generally not good policy.

´ The State must understand that the Tribal position isn’t merely legal 
or political—it’s also moral and cultural, if not spiritual.

´ Both parties will likely need to concede something to reach accord.
´ Neither party is likely to get everything they want in a compact.
´ The State Legislature should continue to legislate inter-local 

consultation requirements that will facilitate compacting.



New political relationships



Resources

Cohen’s Handbook of Federal Indian Law (2012 ed.)

NWIFC Treaties Page, https://nwifc.org/member-tribes/treaties/ 

Yakama Treaty, https://www.yakama.com/about/treaty/ 

Centennial Accord, https://goia.wa.gov/relations/centennial-accord

State Agency Accord Plans, https://goia.wa.gov/relations 

DAHP Tribal Consultation Page, https://dahp.wa.gov/tribal-consultation-
information 
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