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Native American dovereignty

Should Indians have more control over their land?

ative American lands contain $1.5 trillion in
untapped coal, oil and other energy resources.
The potential bounty is raising hopes among
many Indians that energy development can help
tribes reduce poverty on their reservations, where unemployment
averages 19 percent. But development also is raising fears that it
will threaten Indians’ traditional way of life and harm the Earth.
In addition, the dispute is raising tough questions among Indians,
lawmakers and others about energy development and the limits
of tribal sovereignty. The Navajo and like-minded tribes want federal
regulations relaxed so Indians can develop their energy resources,
providing jobs and other benefits. But other tribes argue the federal
government remains obligated under treaties to protect Indian land
from commercial exploitation. They are further worried about the
Trump administration as it relaxes regulations on the energy in-

dustry and federal lands. Meanwhile, controversy has arisen over

e,

Protesters demonstrate in Washington, D.C., on
March 10, 2017, against the Dakota Access Pipeline,
which runs near the Standing Rock Sioux reservation
in North Dakota. Tribal members say the controversial

oil project infringes on their sovereignty and will
desecrate sacred land and pollute groundwater.
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NATIVE AMERICAN SOVEREIGNTY

THE ISSUES

* Should tribes have full con-
trol over their reservations?

* Would energy development
improve tribes’ economies?

* Should tribes be consulted
on projects outside their
borders?
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Native American Sovereignty

BY CHRISTINA L. LYONS

THE ISSUES

n rolling hills in

south-central Mon-

tana, near where Lt.
Col. George Armstrong Custer
and his 7th Cavalry made their
Last Stand in 1876, the Crow
Nation sees the future.

The tribe’s 2.2-million-acre
reservation is rich in coal, and
unlocking its potential is critical
to the tribe’s economy, tribal
leaders say. The Crow’s main
source of income is the 43-
year-old Absaloka Mine in
Hardin. The tribe for the past
several years has pushed to
open a second mine that could
produce 1.4 billion tons of
coal and generate $10 million
for the tribe in five years.

But the tribe’s attempts to
open the new mine have been
stymied in part by federal land-
use and environmental rules
that the tribal government says
tread on its sovereignty.

‘I don’t want to be de-
pendent on the U.S. govern-
ment,” former Crow tribal
Chairman Darrin Old Coyote said. “We
have the resources, we have the man-
power, we have the capability of being
self-sufficient.” Noting that the tribe’s
unemployment rate ranges between
25 percent and 50 percent, he added,
“There’s no reason why we should
be this poor.” 2

But nearby tribes say fossil fuel de-
velopment threatens the environment
and Native Americans’ distinct way of
life, which they believe the federal gov-
ernment is obligated to protect under
centuries-old treaties. Energy develop-
ment “threatens the cultural heritage
of what it means to be Northern
Cheyenne,” tribal council member Con-
rad Fisher said. “It has to do with
being environmental stewards of the

WWW. cqresearcher. com

Former Crow Nation Chairman Darrin Old Coyote says
the tribe has the right to develop coal reserves on its
1 vast Montana reservation. Other tribes nearby, however,

oppose fossil fuel development as a threat to
Native Americans’ distinct way of life and
want the federal government to protect the land.

land and appreciating this beautiful
country we call home.” 3

The tribes’ contrasting views high-
light a spirited debate among Native
Americans, economists, environmen-
talists, scholars and lawmakers about
energy development and tribal sover-
eignty. Some tribal governments — in-
cluding the Navajo in the Southwest
and the Southern Ute in Colorado —
favor authorizing tribes to develop their
energy resources or implement their
own environmental safeguards without
restrictions from the federal government
and outsiders.

“It's about sovereignty,” said Mark
Fox, chairman of the Three Affiliated
Tribes of the Mandan, Hidatsa and
Arikara Nation, known as MHA Nation,

which has profited from an
oil and gas boom on its Fort
Berthold reservation in North
Dakota. *

But other tribal govern-
ments, numerous individual
natives and environmentalists
say the federal government
remains obligated to protect
Indian land and natural re-
sources from outside commer-
cial exploitation or corrupt
tribal governments.

“It’s not about business
anymore,” David Kenny, a
member of the Seneca Nation,
said as he marched past the
White House on March 17
protesting the completion of
the Dakota Access Pipeline.
The controversial oil pipeline
runs under land sacred to
Native Americans just outside
the Standing Rock Sioux’s
reservation in North Dakota.
“Everybody is going to die if
this continues. The Earth is
dying.” >

The debate over energy
development has taken on
added urgency in recent
years because of entrenched
poverty on reservations and the grow-
ing lure of energy and mineral riches,
driven in part by the Trump adminis-
tration’s plans to revitalize the domestic
energy industry.

In 2010, 5.2 million people identified
as members of one of the nation’s 567
American Indian or Alaska Native tribes.
About 22 percent of the Native Americans
live on one of 334 reservations, which
cover 100 million acres scattered across
35 states.

Those reservations contain almost
30 percent of the nation’s coal reserves
west of the Mississippi River, half of
its potential uranium reserves and one-
fifth of the known oil and natural gas
reserves. Yet the Interior Department
in 2008 estimated that 15 million acres

AP Photo/The Billings Gazette/Casey Page
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It also has the largest population.
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Navajo Nation Is Biggest U.S. Tribe by Far

The five largest Indian reservations in the continental United
States are in the West. The Navajo Nation — spanning Arizona,
New Mexico and Utah and covering nearly 27,100 square miles —
is nearly eight times bigger than the second-largest reservation.

Five Largest Native American Reservations

' Flathead
Wyo.

Area Native

State(s) (sqg. miles) Population

Affairs, hitp://tinyurl.com/Im2vekh

Navajo Nation AZ, NM, UT 27,096 165,296

Osage OK 2,304 7,263

~ e Yakama WA 2,188 6,961

e Flathead MT 2,057 7,791
Hawaii { > - ;

Wind River 'A% 3,532 7,729

Sources: Amber Pariona, “Biggest Indian Reservations In The United States,”
World Atlas, July 20, 2016, http://tinyurl.com/Izve6ne; Tina Norris, Paula L. Vines
and Elizabeth M. Hoeffel, “My Tribal Area,” U.S. Census Bureau, 2011-2015
American Community Survey 5-Year Estimates, http://tinyurl.com/Iwavjnn; “Indian
Lands of Federally Recognized Tribes of the United States,” Bureau of Indian

of reservations’ energy rich lands were
undeveloped. ©

Some tribes reside on lands with
abundant natural resources for timber-
ing, agriculture or fishing — such as
in the Pacific Northwest or Great Lakes
areas. Other tribes have rich fossil fuel
or mineral reserves, but not all want
to harvest them.

The issue of whether to exploit fossil
fuel or mineral resources can put tribes
at odds with each other or cause di-
visions within tribes.

“The Navajo Nation has some mem-
bers who are pro-economic develop-
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ment and want to provide jobs [in
areas] where there is significant un-
employment,” says Walter Stern, a
lawyer in New Mexico who represents
energy companies. “And there are mem-
bers who are opposed to any kind of
disturbance of Mother Earth, so they
don’t want to see any coal development
or anything.”

Federal regulations can limit resource
development on tribal lands, legal ex-
perts say. The regulations are based
on the “trustee doctrine,” which stems
from an 1831 Supreme Court ruling
describing tribes as “domestic depen-

dent nations” with a relationship to
the U.S. government similar to that of
wards to guardians. 7

Much of the energy development
that has occurred on reservations was
initiated decades ago, when changing
federal policies left reservations with
checkerboard land ownership patterns.
The Dawes Act of 1887 divvied up
native territories and allotted plots to
individual Indians, to be held in trust
for 25 years or until the United States
deemed the individuals competent to
be granted ownership. Surplus lands
were sold to non-Indians.

When the allotment process ended
in 1934, lands remaining in trust were
frozen in the trust, while any individuals
who had been granted deeds to their
lots were free to lease or sell them. Ac-
cording to a 2011 study, about 75 percent
of tribal land remains in trust protection
for the tribe, 20 percent entail individual
lots held in trust (primarily for heirs of
the Indians originally granted the lots)
and 5 percent is privately owned by
Indians or non-Indians. ®

Before Congress ended the allot-
ment process, it allowed the U.S. gov-
ernment to approve any energy de-
velopment contracts on tribal trust
lands. Many contracts provided only
limited royalties to tribes. Tribes re-
gained some authority over develop-
ment projects on their lands in the
1980s, but the Bureau of Indian Affairs
(BIA) retained final approval.

Today, a “complex” regulatory frame-
work governs BIA management of energy
development on trust lands, according
to the Government Accountability Office
(GAO).

“Trusteeship wraps these reservations
in red tape,” says Terry Anderson, a
senior fellow at the Property and Envi-
ronmental Research Center in Bozeman,
Mont., noting that energy development
proposals require approval from four
federal agencies and compliance with
49 regulations.

He says tribes should have “authority
over the land within reservation bound-



aries. I think from there, tribes can
decide what they want to do.”

But Jacqueline Pata, executive director
of the National Congress of American
Indians, a lobbying organization for tribal
interests based in Washington, D.C., says
the trust status is necessary to prevent
exploitation. “The protection of our land
is so important to tribes,” she says.

At the same time, Pata says, the
government must recognize tribes’ sov-
ereignty. Various laws, court rulings
and treaties pledged the U.S. govern-
ment to honor tribal self-governance
while also providing support for health
care, education, housing and economic
development. ?

Yet in 2011 an estimated 40 percent
of the American Indians and Alaska
Natives on reservations were living in
poverty. The unemployment rate av-
erages about 19 percent, nearly a quar-
ter of reservation homes lack plumbing,
and health, education and income sta-
tistics rank near the bottom of all mi-
nority groups nationwide. (See graph,
right.) Employment options are few.
According to the National Congress
of American Indians, 4 percent of In-
dians work in agriculture, forestry, fish-
ing/hunting or mining. About one-
third work in education, health care
or social services; the rest are in public
administration, hold odd jobs or are
unemployed. 10

Because tribes cannot tax property,
they must get innovative to generate
more revenue, experts say. *

Since the 1970s, many tribes have
opened casinos or run bingo games.
In 2015, 474 tribal gambling operations
generated nearly $30 billion in revenue
nationwide. ! The most successful op-
erations, experts note, are those located
near major metropolitan areas.

The Southern Ute tribe now gen-
erates about 30 percent of its income
from oil and natural gas production.

* Tribes cannot levy property taxes because of
the trust status of their land. They can impose
sales and excise taxes.

WWW. cqresearcher. com

Many Native Homes Lack Phones, Plumbing

Homes on Indian reservations and in Alaska Native villages are in
poorer condition than in the general U.S. population, according to
the latest census data. Nearly one-fifth of reservation households
had no telephone in 2006-10, and a quarter of the homes in
Alaska Native villages lacked complete plumbing.

Native American and Alaska Native Households, 2006-10

24.8%

8.6%

0.5%

7.5%

0.8%

0,
i) 18.9%

7.3%
3.7%

Incomplete plumbing

Source: “Tribal Nations and the United States: An
Introduction,” National Congress of American Indians,
Jan. 15, 2015, pp. 38-39, http://tinyurl.com/kztbhas

Incomplete kitchen

No telephone

@ U.S. population
@ Reservations
@ Alaska Native villages

But navigating the regulatory process
took eight years, during which the
tribe lost more than $95 million in po-
tential revenue from permitting fees,
oil and gas severance taxes and roy-
alties, according to the GAO. 12

Matthew Fletcher, a University of
Michigan law professor and member
of the Grand Traverse Band in Michi-
gan, says the Southern Ute’s success
is unusual. Energy development often
devastates Native American lands.
Radioactive material from fracking —
the process of injecting high-pressure
liquid into underground rock to reach
oil or gas — has been dumped on
reservation lands, and heavy trucks
have damaged roads. In addition, with
non-natives entering the reservation
to work, crime has risen. 13

Kevin Washburn, former BIA director
for the Obama administration, says
Congress needs to alter some outdated,
“paternalistic” regulations on Indian
lands, but he is wary of too much
deregulation.

“All over Indian country are aban-
doned mines where someone made a
lot of money and then left,” he says.

“We can’t just say we trust the oil and

gas companies to do the right thing.”
As debate continues, these are some

of the questions being considered:

Should tribes bave full control
over their reservations?

MHA Nation council member Fred Fox
said the United States should treat tribes
on reservations as sovereign nations. “We
have ancestors that owned these lands.
... Let us collect our own taxes. Let us
create economic viability for our people.
Let us create the regulatory system.” 4

Former Wall Street Journal reporter
Naomi Schaefer Riley in her 2016 book,
The New Trail of Tears, suggests tribes
could become more economically self-
sufficient if the federal government
granted natives private-property rights
over the trust lands so they can use
it as collateral to start businesses. !°

Chris Edwards, director of tax policy
studies at the Cato Institute, a libertarian
think tank in Washington, D.C., agrees.
He suggests if the government ended
the trustee relationship and created
private property, reservations could
reach their economic potential.
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Most tribal leaders reject any pro-
posals that would move the land out
of trust protection and into private own-
ership. Indeed, many tribes were fearful
when they read news accounts in late
2016 indicating that Donald Trump in-
tended to privatize Indian lands after
becoming president, accounts the new
administration has denied.

Many experts say the current system
holds several advantages for tribes,
particularily financial. Federal subsidies
to Native American tribes total about
$20 billion a year, although the level
of support varies widely by tribe. 1©

“There are tribes that are worried
that if you end the trust responsibility,
you will simultaneously end funding”
from the federal government, says
Joseph Kalt, co-director of the Harvard
Project on American Indian Economic
Development in Cambridge, Mass.

Furthermore, the trust system gives
tribes some political voice, Kalt says.
The Indian population is tiny — about
1.5 percent of the U.S. population —
“so, a city like Tucson with a million
people might be [able to adequately
represent itself on a bigger stage, but
not] a Potawatomi tribe with just a
couple thousand people,” he says.

Other experts question tribes’ ability
to manage their affairs, citing poorly run
councils as well as political and regulatory
instability that makes companies reluctant
to invest in Native American projects.
At Fort Berthold, for example, former
Chairman Tex Hall lost re-election in
2014 after many tribal members accused
him of improperly benefiting from oil
business contracts. 7

Many tribes, however, have success-
fully exercised their sovereignty and built
solid regulatory and economic systems
and could thrive outside the trust system,
Kalt says. The Confederated Salish and
Kootenai Tribes on the Flathead Reser-
vation in Montana oversees everything
from road construction and maintenance
to schools and natural resources. The
tribal nation formed a professional ser-
vices company, S&K Technologies, in

390 CQ Researcher

1999. Since 2002, S&K has obtained
federal and commercial contracts, gen-
erating more than $25 million — paid
in yearly dividends — to run the tribal
government and employs about 400 tribal
members. 18

“Tribes are not perfect institutions,
nor is the federal government,” says
Brian Gunn, an attorney in Washington,
D.C, who represents tribal groups. “They
go through election cycles. Sometimes
a tribe will have good leadership, other
times not so good.”

But the U.S. government should be
willing to allow tribes to try and even
to fail, suggests Gunn, a member of
the Confederated Tribes of the Colville
reservation in Washington state.

He says lawmakers are moving in
that direction. The Indian Trust Asset
Reform Act, passed by Congress last
year, allows tribes to manage their
assets at a lesser standard than the
BIA’s standard, but waives the U.S. gov-
ernment’s liability if something goes
wrong, Gunn says. “So basically it puts
the choice in the tribe’s hands.”

A 2005 law similarly allowed tribes
to enter agreements with the BIA to
pursue land agreements for energy de-
velopment on their own. But the law
left in place a maze of regulations, which
dissuade tribes from pursuing lease agree-
ments, the GAO reported in 2015. 2

Elizabeth Kronk Warner, director of
the Tribal Law and Government Center
at the University of Kansas and a mem-
ber of the Sault Ste. Marie Tribe of
Chippewa Indians, criticizes the law
because it waives the government’s li-
ability if anything goes wrong with the
project, even though the government
retains supervisory authority. “I think
tribes should be . . . fully sovereign
and liable, or the federal government
[should] maintain its management re-
sponsibility” and liability, she says.

Most Native Americans like the idea
of federal protection entailed in the
government’s trust responsibility, “but
they don’t want the . . . government
making decisions,” Kalt says.

Kevin Gover, former assistant secre-
tary for Indian affairs under President
Bill Clinton and a member of the Pawnee
Nation of Oklahoma, has suggested
Congress change the trust system by
making tribal governments “permanent
components of the American federalist
system.” 2! In other words, tribal reser-
vations would be treated as jurisdictions
much like counties or states, he says.

Gover, who now is director of the
Smithsonian’s National Museum of the
American Indian in Washington, says
the government could grant tribes the
option of managing their own lands
— including leveraging them as a
capital asset — without federal over-
sight. If their economic enterprises fail,
the land could be foreclosed upon but
remain within the tribal jurisdiction.

Fletcher says he can’t see how a
system outside the trust could work.
“The over-arching theory of federal
Indian affairs is that the United States
has a trust obligation to Indian tribes
— that goes back to the original treaties
that say the U.S. has a duty of protection
to Indian tribes. . . . I do believe that
duty of protection is something that
can’t and should never be given up.”

Would energy development im-
prove tribes’ economies?

Some economists and legal experts
say energy development could help
tribes, especially in places like Okla-
homa or Wyoming, where large oil re-
serves are located, or Montana and
North Dakota, with their rich coal de-
posits. “Some reservations have energy
resources worth developing, and others
[are] less fortunate,” attorney Stern says.

In February, Tyson Thompson, a
Southern Ute tribal council member,
urged Congress to ease federal regula-
tions to encourage more energy devel-
opment on Indian lands. “Our energy-
related economic successes have resulted
in a higher standard of living for our
[approximately 1,400] tribal members,”
Thompson told the House Oversight
and Government Reform Committee. 2



In October, Bloomberg News had
reported that the tribe “has a higher
long-term credit rating than Wells Fargo
and Co. and more oil and natural gas
wells than it has members.” The Ute
now control 1,600 wells across four
states and are one of the richest tribes
in the nation. 2

Anderson of the Property and En-
vironment Research Center says if fed-
eral lawmakers streamline regulations
to make it easier for tribes to tap into
the energy reserves on their lands,
badly needed jobs and royalties would
be generated for tribal members.

The Navajo Nation formed the Navajo
Transitional Energy Co. in 2013. It pur-
chased a coal mine from BHP Billiton
and has signed coal agreements with
North American Coal subsidiary Bisti Fuels
Co. and the Four Corners Power Plant.
It has about 800 employees and announced
a year ago it had returned $35 million
in royalties to the tribe in 2015. 24

The Crow government generates
70 percent of its revenue from a coal
mining operation on the edge of its
reservation, says James Allison, an as-
sistant professor of history at Christo-
pher Newport University in Newport
News, Va. The revenue enables it to
provide housing, police, water services
and more. At the same time, he says,
“you wouldn’t go onto the Crow reser-
vation and say, look at the prosperity
it has produced.”

History has proven that energy
development is no panacea, he says;
successful energy development also
depends on timing, Allison warns.

A downtum in oil prices from $100
per barrel in 2013 to $30 per barrel in
2016 particularly hurt the Northern Ara-
paho and Eastern Shoshone on the Wind
River Reservation in central-western
Wyoming. Both tribes have long been
dependent on oil revenues. Now the
Northern Arapaho are investigating solar
and wind projects, Allison says. %

Many tribes worry a hunger for
profit will destroy their culture and ul-
timately erode their communities.

WWW. cqresearcher. com

The Turtle Mountain Band of Chippewa
Indians in north-central North Dakota,
located about 190 miles from the Fort
Berthold reservation, banned fracking be-
cause of concerns about its potential to
contaminate drinking water and lakes and
produce large volumes of waste. 2 Many
other tribes also oppose fracking. 2/

In Minnesota, the Fond du Lac Band
of the Lake Superior Chippewa Indians
sees mining as a threat to its culture. For
years the tribe has tried to halt or reverse
environmental damage from a century-
old iron mine. And it is fighting plans

In the Pacific Northwest, the Lummi
Nation, along with other area tribes,
has battled the proposed Gateway Pa-
cific Terminal near Bellingham, Wash.,
that would export coal and other com-
modities to Asia. The Lummi said spills
or maritime accidents could destroy
fishing beds and threaten its treaty-
protected fishing rights. The Army Corps
of Engineers agreed and denied a per-
mit for the project last May. The Crow
Nation, however, continues to push for
the terminal so it can sell to coal
markets in Southeast Asia. %

.lm..
IR -

Getty Images/The Washington Post/Linda Davidson

An oil and natural gas boom on the MHA Nation's Fort Berthold reservation in
North Dakota has been at the center of the ongoing debate over Indian sovereignty
versus what some see as the federal government’s obligation to protect Indian land
and natural resources. Entrenched poverty on reservations and the growing lure of

energy and mineral riches have intensified the debate in recent years.

for a copper mine on land the tribe
ceded to the US. government in 1854
in exchange for continued rights to its
hunting, fishing and gathering resources.

“A hundred years of mining has al-
ready left a pretty rugged footprint on
the landscape, and it has destroyed
wild rice waters,” says Nancy Schuldt,
water projects coordinator for the Fond
du Lac Environmental Program in Clo-
quet, Minn. “It has exacerbated a prob-
lem with mercury in fish, it has de-
stroyed wetlands, it has destroyed
headwater streams, destroyed habitat
for important species, destroyed cultural
resources, sacred sites, all of that.” (See
sidebar, p. 396.)

Conservationists at Fort Berthold for
years have denounced the tribal coun-
cil's oversight of energy development,
accusing it of choosing monetary profit
over the well-being of the land and
the people. %

At a February hearing in New Mexico
before a United Nations representative,
Navajo tribal member Leoyla Cowboy
said she wanted help for her people
to restore sacred lands and build in-
frastructure for renewable energy. Be-
tween 1944 and 1986, uranium extrac-
tion on Indian land created hazardous
waste sites and contaminated drinking
water. “Coal, oil and gas, as well as
uranium, have had a huge negative
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Native Lands Hold Vast Resources

Untapped energy resources on Indian lands were valued at

$1.5 trillion in 2012, the most recent data available. The largest
reserves are in coal and natural gas; the Crow reservation alone
has 17 billion tons of coal, according to the Department of the Interior.

Energy Potential on Native Lands, 2012

Native lands

500 —
400 [~ I Coal (billions of tons)
I Oil (billions of barrels)
300 N Natural Gas
(trillion cubic ft.)
200 —
100 - 53.7 37
o NN S e

U.S. total

Sources: Shawn Regan and Terry L. Anderson, “The Energy Wealth of Indian
Nations,” George W. Bush Institute, Property and Environment Research Center,
pp. 17, 19, http://tinyurl.com/jwoxgfl, “Annual Coal Report 2012,” U.S. Energy
Information Administration, December 2013, p. 23, http.//tinyurl.com/n5j6gh9;
“U.S. Crude Oil and Natural Gas Proved Reserves, Year-end 2015,” U.S. Energy
Information Administration, December 2016, p. 2, http.//tinyurl.com/lzw3579

impact on our lands, and have taken
us away from our lands,” she said. ¥

Fletcher says energy is not the an-
swer for struggling reservations. “It gives
a windfall to political and economic
elites in Indian country, just as it does
elsewhere in the country. There’ll be
an influx of cash, and then you’ll have
a series of tribal governments who
fight over that cash, just as the MHA
Nation does at Fort Berthold,” he says.
“That is just going to repeat over and
over again if there’s a so-called suc-
cessful influx of cash resources into a
tribal community where a tribe is just
not used to that sort of thing.”

He adds: “What I do see is massive
amounts of environmental devastation
and cultural devastation too.”

Must tribes be consulted on pro-
Jects outside their borders?

The Standing Rock Sioux tribe and its
supporters protesting the completion of
the Dakota Access Pipeline said they were
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demanding their right to “sovereignty” —
in this case, their right to protect sacred
land and block potential threats to their
groundwater from a project that snaked
near the reservation boundary.

“Its not that they are against de-
velopment,” says Pata of the National
Congress of American Indians, “but
they want to make sure the tribe’s con-
siderations and concerns are part of
the discussion.”

In the 18th and 19th centuries, hun-
dreds of tribes signed treaties with the
U.S. government where they agreed
to smaller territories in return for con-
tinued rights to the ceded land for
spiritual, cultural or economic purposes.
In the case of the Sioux, supporters
say the tribe did not legally cede rights
to the Missouri River or its shoreline
when the government constructed five
major dams between the 1930s and
1950s. They say the construction also
contravened a 1908 Supreme Court de-
cision, known as the Winters Doctrine,

which guaranteed tribes water rights
on their reservations. 3!

But disagreements remain about how
much say tribes actually have on pro-
jects outside their borders, even if the
tribes believe the project could affect
treaty land or ultimately impede life
on their reservations.

In recent years, tribal lawyers have
successfully convinced courts of tribes’
treaty rights, according to Jan Hasselman,
a staff attorney for the nonprofit envi-
ronmental law firm EarthJustice, based
in San Francisco. “Federal court prece-
dent says that where a tribe opposes
a project based on its impacts on treaty-
reserved fishing, a federal agency cannot
authorize anything more than a ‘de
minis’ [minimal] impact,” he said. 3

Kandi Mossett, organizer of the Na-
tive Energy and Climate Campaign for
the Indigenous Environmental Network,
a grassroots organization in Bemidji,
Minn., joined thousands of Dakota Ac-
cess Pipeline protesters who ultimately
were removed from their campsites
outside the Sioux reservation. “We were
forced off of our treaty land again. In
2017, she said. “Because that is what
this country was founded upon: the
taking, raping and pillaging of Native
American land.” 3

Schuldt warns that tribes don’t have
veto power over land ceded to the
government now outside their reser-
vations. “If you go back before 1492,
everything was tribal land.” She adds
that some tribes are looking for a “free
prior informed consent right or . . . a
veto right as it relates to things even
off the reservation. I don’t think that,
frankly, is workable.”

However, many tribes — but not
all — do have clearly outlined treaty
rights to hunt, fish, collect plants on
and off reservation land, she says.

Victoria Tauli-Corpuz, a United Na-
tions special rapporteur, in March fault-
ed the federal government for frequently
failing to consult with Native Americans
on issues “affecting their land, territory
and resources.” In a draft report, she



said, the Army Corps of Engineers ap-
proved an environmental assessment
regarding the Dakota Access Pipeline
that ignored tribal interests. 34

Native Americans say the federal gov-
ernment thus violated the 2007 U.N.
Declaration on the Rights of Indigenous
Peoples, which President Barack Obama
in 2010 said the United States would
support. The declaration, in part, requires
governments to obtain tribes’ “free and
informed consent” prior to the approval
of any project affecting their lands or
territories and other resources, partic-
ularly in connection with the develop-
ment, utilization or exploitation of min-
eral, water or other resources. 3°

Even before adopting that declaration,
however, previous administrations had
mandated such consultation. Museum
Director Gover says that, during the
Clinton administration, “our big mantra
was consultation.” The Bush and
Obama administrations adopted the
same policy by executive memoranda,
although the Trump administration has
not reissued the same policy or clearly
withdrawn it.

Nevertheless, Gover says the require-
ment that tribes be consulted is scattered
through some federal statutes. ‘But it’s
not thorough going,” he says.

Former BIA Director Washburn says
the National Historic Preservation Act,
a 1966 law that seeks to protect the
nation’s historical and archaeological
sites, clearly states that tribes must be
consulted. However, “consultation [is
a] word that gets thrown around a lot
of different ways,” he says. It's unclear
how much weight a tribal vote has
on a project outside its boundaries.
“That’s the issue. If it's outside tribal
lands, they just don’t really have sov-
ereignty,” Washburn says. “But it’s not
a matter of sovereignty; it’s a matter
of . .. good government relations.”

Attorney Stern says various statutes,
regulations, executive orders and other
policy statements describe the federal
government’s obligations to consult
with tribes.

WWW. cqresearcher. com

“It’s my view, however, that the con-
sultation obligation that is required
under the National Historic Preservation
Act is not clear,” he says. “For example,
that statute and its regulations require
that federal agencies exercise ‘reason-
able good faith’ in consulting with the
tribes. That term ‘reasonable good faith,’
to my mind, doesn’'t really provide
clear guidance on the extent of con-
sultation that must be required along
the way.” =

BACKGROUND

Allies and Enemies

he treatment of indigenous people

in North America by white settlers
and later the U.S. government has fluc-
tuated since 1492, when Italian explorer
Christopher Columbus stepped foot on
what is now the Bahamas.

Many of the earliest Europeans
settlers were eager to trade with Native
Americans and saw them as allies in
their efforts to survive in the New
World. However, the European powers
also wanted to exploit North America’s
minerals, furs and fish, while colonists
desired land to farm and to establish
settlements. 3

Over time, increasingly violent battles
ensued between the settlers and tribes.
On March 22, 1622, the Powhatan Con-
federacy, angry over English expansion
in Virginia, launched surprise attacks
on settlements along the James River,
nearly wiping out the fledgling colony.
A few years later, the director of the
New Netherland colony, Willem Kieft,
tried to tax natives on behalf of the
Dutch West India Company. When the
Indians refused to pay, Kieft ordered
attacks on their villages, prompting the
tribes to counterattack. 3’

During the French and Indian War
(1754-63), the European combatants

wanted the tribes as allies, as did the
Americans and British during the Amer-
ican Revolution. Each side attacked
tribes that sided with their enemies.
After the Revolution, European immi-
gration resumed and settlers pushed
farther west, forcing tribes off their
lands and leading to more friction. 3

The Second Continental Congress
adopted the Northwest Ordinance in
1787, which allowed new states to be
added to the Union but said, “The ut-
most good faith shall always be ob-
served towards the Indians; their land
and property shall never be taken from
them without their consent.” ¥

Two years later, the U.S. Constitution
empowered Congress to “regulate Com-
merce with . . . the Indian Tribes” and
declared treaties to be the “supreme
law of the land.” And in 1790, Congress
barred the purchase of Indian land
without federal approval. 40

But “a relentlessly expansionist white
population [drove] the Indians westward
without regard to treaty obligations, or

. even simply humanity,” historian
Peter Cozzens said. 4!

President James Monroe told Gen.
Andrew Jackson in 1817 that “the savage
requires a greater extent of territory
to sustain it than is compatible with
the progress and just claims of civilized
life, and must yield to it 4

Whites believed they possessed “dis-
coverer rights” to the land — a position
upheld by the Supreme Court in 1823,
which stated that only the federal gov-
ernment, and not the tribes, could sell
land to private interests. 43

Congress in May 1830 passed the
Indian Removal Act, allowing Jackson,
who by then was president, to grant
Indians lands west of the Mississippi
in exchange for their lands within ex-
isting state borders. ¥ The Cherokee
Nation tried to stop the state of Georgia
from clearing its members from the
land, but in 1831 the Supreme Court
refused to hear the case, declaring the
tribe a dependent nation under the
care of the federal government. 4
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A vyear later, the court ruled that the
federal government, and not states, could
regulate Indian affairs and said the Chero-
kees had rights acknowledged by the
U.S. government. Jackson refused to en-
force the ruling, however, and Georgia
seized the tribe’s lands for whites eager
to mine newly discovered gold. %

About 4,000 out of 15,000 Cherokees
died in the 1838-1839 march, known
as the Trail of Tears, to lands west of
the Mississippi River. 47

More Indians found themselves in the
whites” path after the 1848 Treaty of
Guadalupe Hidalgo ended the Mexican-
American War, paving the way for U.S.
expansion to the Pacific Ocean.

As whites occupied more and more
territory, Native Americans lost their tra-
ditional hunting grounds and much of
their land and way of life. White hunters
wiped out the buffalo on the Great
Plains, and deadly European diseases
for which Native Americans had no im-
munity decimated many tribes. In 1849
alone, cholera killed half of the native
population in the southern plains. 4

By 1871, when Congress limited the
president’s power to enter into treaties,
the federal government had signed more
than 400 treaties, many of which were
broken by subsequent waves of settlers,
or challenged by tribes throughout the
“Indian wars” (about 1860 to 1880). ¥

Forced Assimilation

n July 18, 1885, Republican Sen.
Henry Laurens Dawes of Massa-
chusetts wrote to a white-run advocacy
group called the Indian Rights Asso-
ciation, lamenting the continued fighting
between whites and Indians. He urged
work be done with “haste to teach
[the Native American] habits of industry,
self-reliance, knowledge of property,
and a desire for its acquisition.” >
Two years later, Congress passed the
General Allotment Act, or Dawes Act,
subdivided reservations into plots and
aimed to assimilate Indians into white
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society by making them landowners and
farmers in the European tradition. Non-
native settlers rushed to claim surplus
lands not given to Indians. In one day
in April 1889, 50,000 prospective settlers
raced across Oklahoma and claimed
nearl 2 million acres by the end of the
day. >! The allotment process ultimately
resulted in more than half of those living
on reservations to be non-Indians. >2

A number of whites cheated Indians
out of their land. “Indians were easy
marks, especially in a place like Okla-
homa, where there was very valuable
land, mostly because of oil and gas,’
Gover of the National Museum of Amer-
ican Indians says.

By the late 1920s, “Indians were
poorer than ever,” Gover says. “They
were still uneducated, and under the
thumb of a very oppressive bureaucracy
that had told them you may not practice
your religion, you may not practice
your traditional means of governance,
you may not speak your language.
Your children will be taken and sent
away for education.”

The policies “were, in fact, meant
to exterminate not the individual Indians
but certainly the Indian nations as ef-
fective polities and social and cultural
institutions,” he says.

Many U.S. lawmakers did raise con-
cerns about the natives’ plight. In 1921,
Congress passed the Snyder Act re-
quiring the federal government to direct
money “from time to time” for health
care, education, economic development,
governing and policing. A 1924 law
awarded citizenship to many American
Indians and Alaska Natives. 3

The measures, however, did not reverse
the effects of forced assimilation. In 1928,
the Institute for Government Research
(later renamed the Brookings Institution)
reported to the Department of the Interior:
“An overwhelming majority of the Indians
are poor, even extremely poor, and they
are not adjusted to the economic and
social system of the dominant white civ-
ilization.” Among other deficiencies, the
report cited the exclusion of Indians from

management of their own affairs and
the poor quality of public services. >

In the 1930s, Commissioner of Indian
Affairs John Collier decried the plight
of the estimated 350,000 Native Ameri-
cans. He created the Emergency Con-
servation Work program for Indians,
focused on training natives to use their
own lands and resources. Before its
demise in 1943, the program employed
85,349 natives from 71 reservations. >

In 1934, the Indian Reorganization
Act ended the allotment process and
began returning Indian land to the fed-
eral trust.

The Supreme Court in 1938 recog-
nized the Native Americans’ ownership
of minerals and timber on their land,
and Congress authorized them to lease
their minerals through the Indian Mineral
Leasing Act of 1938 with approval from
the federal government. And Congress
in 1942 passed the Indian Claims Com-
mission Act to allow Native Americans
to sue the government for compensation
for lands taken from them.

But tribes faced renewed threats as
federal policy shifted again.

Termination Period

In 1944, Congress’ Pick-Sloan Plan
aimed to provide irrigation, generate
hydropower and employ World War 11
veterans by constructing five dams on
the Missouri River (including a dam
already built at Fort Peck, Mont., in
1937). The Army Corps of Engineers
saw condemnation as the best way to
acquire Native American lands needed
for the project. >
The plan reduced the land base of
the five Missouri River Sioux reserva-
tions by 6 percent and forced the re-
location of one-third of the population.
The tribes’ best land was flooded, and
residents were forced to move to land
barren of natural resources. >3
Then, with the BIA under attack
and the belief growing that Indians
Continued on p. 396



Federal government forces
tribes from their lands.

1789
Constitution empowers federal gov-
ernment to negotiate with tribes.

1790

Congress enacts the first of six
Non-Intercourse Acts, requiring
federal approval for any private
purchase of Indian land.

1824

Secretary of War John C. Calhoun
creates Office of Indian Affairs,
which later becomes Bureau of
Indian Affairs (BIA).

1838-39

After gold is discovered on Cherokee
lands in Georgia, tribe is forced to
move west; thousands perish during
infamous “Trail of Tears” march.

1831

Supreme Court rules tribes are
dependent nations under U.S.
guardianship.

1851

Indian Appropriations Act allocates
funds to move Western tribes onto
reservations.

Federal government seeks to
Jorce Native Americans to
assimilate.

1887

Dawes Act divides Indian lands into
parcels to be allotted to Native and
non-Native Americans.

1903
Supreme Court says treaties can
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be modified or terminated without
tribes’ consent.

1924
Indian Citizenship Act grants consti-
tutional rights to Native Americans.

1934
Indian Reorganization Act ends
land allotment process.

1938

Indian Mineral Leasing Act restores
tribal control over energy develop-
ment on reservations.

U.S. limits tribes’ sovereignty,
then promotes self-determination.

1975

Indian Self-Determination and Edu-
cation Assistance Act funnels federal
grants directly to tribes.

1982

Indian Mineral Development Act
enables tribes to negotiate energy
extraction agreements.

1984

A Reagan administration report
assails BIA, says it “thrives on the
failure of Indian tribes.”

1987

In California vs. Cabazon Band of
Mission Indians, Supreme Court says
tribes can open casinos.

Federal government increasingly
recognizes tribal self-government.

1996
Blackfeet activist Elouise Cobell files

Chronology

class-action suit against federal gov-
ernment for mismanaging trust lands.

2002
U.S. government settles Indian
claims over Missouri River dams.

2005

Indian Tribal Energy Development
and Self-Determination Act gives
tribes greater control over energy
development on their lands.

2009
Settlement of Cobell lawsuit
awards plaintiffs $3.4 billion.

2010

President Barack Obama signs Tribal
Law and Order Act giving tribal
courts more authority.

2011

National Wildlife Federation study
finds reservations disproportionately
suffer more from climate change.

2015

Government Accountability Office
concludes BIA mismanagement
hinders energy development on
Indian lands.

2016

Indian Trust Asset Management
Reform Act gives tribes more
control over trust lands.

2017

A federal judge refuses request by
the Standing Rock Sioux to block
Dakota Access Pipeline; Indians
march in Washington, D.C., to protest
its completion. . . . Trump adminis-
tration ends moratorium on new
coal leasing on federal, including
some Indian, lands. Over the objec-
tions of Native Americans, the ad-
ministration also approves completing
the 1,179-mile Keystone XL oil
pipeline that would cross the land
of numerous tribes.
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Climate Change Threatens Tribal Lands

It is the federal government’s responsibility to protect our fishing rights.”

ncestors of the Fond du Lac Band of Lake Superior
A Chippewa settled centuries ago near the headwaters of

the St. Louis River in Minnesota, where lush wild rice
grasses swayed above wetlands, sustaining the tribe with nutrients
and an abundance of wildlife.

White settlers later moved the band to a 100,000-acre reser-
vation off the lake in northeastern Minnesota. Treaties signed
in 1837 and 1854 guaranteed tribal members harvesting rights
on their original lands crossing into Wisconsin. But years of
pollution and climate change-related shifts in weather patterns
have diminished the grasses.

“We are doing all we can to restore our wild rice resources,”
says Nancy Schuldt, water projects coordinator for the tribe.
“We're already seeing impacts from climate change. . . . We've
had whole years [of harvests] wiped out from big storms.”

The Fond du Lac Band and hundreds of other Native American
groups say they didn’t contribute to the greenhouse gases linked
to global warming, and they insist the federal government is
duty-bound to protect them.

“Tribes are really contributing very little, if anything, to the
[carbon] footprint and are really the ones who are getting” hurt
by climate change, says Elizabeth Kronk Warner, director of
the Tribal Law and Government Center at the University of
Kansas. She says the U.S. government is legally and morally
obligated to protect tribes that it forced onto lands now among
the most vulnerable to environmental change.

In 2011, the National Wildlife Federation, with several other
environmental groups, detailed how climate change dispropor-
tionately affects tribal communities because they are more heavily
dependent on natural resources for economic, cultural and
spiritual purposes. !

Many indigenous communities in the United States “are
literally on the forefront of losing their land . . . because of
climate change,” Warner says. Coastal tribal villages in Alaska,
Louisiana and South Carolina lose land every year due to rising
seas and severe storms, she says.

Fawn Sharp, president of the Quinault Indian Nation in Taholah,
Wash., is working with specialists to relocate her tribe’s village
to higher ground. Rising seas caused by melting glaciers have
breached barriers, and storms frequently flood the village. ?

The Trump administration’s stance on climate change has
further alarmed Native Americans.

President Trump’s fiscal 2018 budget blueprint, submitted to
Congress on March 16, would cut $2.6 billion from the Envi-
ronmental Protection Agency (EPA). Climate change programs
would be hit particularly hard. ?

“We're not spending money on that anymore,” Mick Mulvaney,
director of the Office of Management and Budget, told reporters.
“We consider that to be a waste of your money to go out and
do that” !

Trump also has ordered the rollback of regulations, including the
landmark Clean Power Plan, designed to reduce carbon emissions.

Many tribes fear these actions will hamper their efforts to
adjust to climate change.

“The utter disdain for science demonstrated by this admin-
istration is insufferable” Sharp wrote in a blog shortly after
Trump revealed his budget.

She called the administration’s plans unconstitutional and a
violation of treaty rights. She said “it is the federal government’s
responsibility to protect our fishing, hunting and gathering rights,
on our ceded areas and in the ocean.” 3

Warner agrees that multiple treaties obligate the government

Continued from p. 394
were ready to assimilate, Congress
in 1953 adopted a resolution that
Native Americans should no longer
be treated as wards of the United
States. Between 1953 and 1964, ap-
proximately 2.5 million acres of tribal
lands were removed from protection
under the trust. The losses affected
over 100 tribes occupying valuable
lands, including the Klamath in Ore-
gon’s timber forests. >

Gover says federal leaders believed
the so-called termination policy was
in the best interest of Native Americans,
10 percent of whom served in the
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armed forces during World War II. “It
occurred to everybody they don’t need
protection, they’re perfectly capable,”
he says.

But federal lawmakers gradually came
to realize the policy wasn’t helping In-
dians and renewed support for tribes.

Presidents John F. Kennedy (1961-63)
and Lyndon B. Johnson (1963-68) called
for investments in economic develop-
ment on reservations. The 1968 Indian
Civil Rights Act prevented states from
assuming jurisdiction over Indian lands
without tribal consent and barred Indian
tribes from impeding on the constitu-
tional rights of their people. ©

President Richard M. Nixon (1969-74)
formally denounced termination, man-
dated BIA reform and recognized the
rights of tribal governments. On July 8,
1970, he told Congress: “Self-determination
among the Indian people can and must
be encouraged. . . . This, then, must be
the goal of any new national policy
toward the Indian people.” ©!

Initially, however, internal conflict im-
peded BIA reform efforts aimed at im-
proving relations with the tribes and led
to a series of Native Americans protests.
In spring 1973, 200 followers of the
militant American Indian Movement oc-
cupied the village of Wounded Knee on



to protect tribes and their critical natural resources. The federal
government has recognized such obligations in recent years. Since
1980, the EPA has funded 6,179 grants, totaling $1.7 billion, for
tribal projects, many of which have supported innovative ways
to protect natural resources and respond to climate change. °

Trump’s budget plan also would cut $6 billion from the U.S.
Department of Housing and Urban Development, which awarded
the Biloxi-Chitimacha-Choctaw tribe a $48 million natural disaster
grant last year to move from its flooding land. ’

Not all tribes can easily relocate, says Warner, a member of
the Sault Ste. Marie Tribe of Chippewa Indians. “While they could
theoretically leave, they would lose all their legal protection and
legal status,” she says. Many tribes also have cultural and spiritual
connections to the land. “For a lot of us, our religious practices are
land-based, so we're connected to a particular area,” Warner says.

The Fond du Lac Band developed air and water quality mon-
itoring programs and pursued alternative and renewable energy
sources. In 2007, it adopted the international Kyoto Protocol on
climate change and committed to reducing its fossil fuel use by
20 percent by 2020 — a target it hit last year. But the band
can’t completely avoid the greenhouse gases around it.

The Bureau of Indian Affairs under the Obama administration
oversaw a Tribal Climate Resilience Program to provide resources
to tribes to help them adapt to changes. But it is unclear how
funding for the program will be affected under Trump.

The tribe, however, is bracing for broad federal budget cuts that
could affect their local efforts. “We have tried to prepare our tribal
leadership to anticipate if all our tribal grants were zeroed out,
Schuldt says. “T honestly don't know what is going to happen.”

— Cbhristina L. Lyons

—

Getty Images/Andrew Burton

A Yupik child crosses a boardwalk in Newtok, Alaska.
Rising temperatures from global climate change
are threatening this and other indigenous
villages with flooding.
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the Pine Ridge Reservation in South Dako-
ta, demanding that the federal government
fulfill its treaty obligations. Two Indians
died and an FBI agent was critically
wounded in a shootout, violence that
cost the movement critical support. ©2
Meanwhile, multinational companies
began encroaching on tribal lands seek-
ing subbituminous coal found under
the Northern Cheyenne and Crow reser-
vations in Montana. “To access this
coal, . . . multinational companies ex-
ploited a broken and outdated legal
regime that sought to promote the de-
velopment of western resources at the
expense of tribal sovereignty, ecological
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health, and simple equity,” Allison of
Christopher Newport University said
in his 2015 book, Sovereignty for Sur-
vival: American Energy Development
and Indian Self-Determination. ©

By 1973, energy companies con-
trolled hundreds of thousands of acres
on Indian lands. On Northern Cheyenne
and Crow reservations, more than
600,000 acres were opened for mining,
causing John Woodenlegs of the North-
ern Cheyenne to lament, “The impact
of uncontrolled coal development could
finish us off” ® He and other natives
feared multinationals would destroy
their land and way of life.

Other tribes complained the federal
bureaucracy barred them from seeking
economic self-sufficiency. In October 1973,
Navajo Chairman Peter MacDonald told
the U.S. Commission on Civil Rights that
federal bureaucrats had sabotaged or ig-
nored the council’s development pro-
grams for its 14-million-acre reservation.

“Most Indian tribes know what they
want, where they want programs and
in what time frame they want to ac-
complish these things, but the problem
comes at the top,” he said.

A series of court rulings and laws
gave tribes slightly more control over
their affairs. In 1974, the Boldt decision,
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Tribal Councils Increasingly Expel Members

“Disenrollment is never about who belongs in the tribe.”

ereignty has correlated with a trend that worries many
Indian law experts: tribal councils disenrolling members.

From 2009-16, up to 79 tribes in 20 states disenrolled 9,000
tribal members, costing those individuals their cultural identity,
civil rights, federal subsidies and — in many cases — royalties
from tribal enterprises, says David Wilkins, a professor of American
Indian studies at the University of Minnesota Law School.

Gabriel S. Galanda, a Native American attorney who is fighting
the disenrollment of more than 300 members of the Nooksack
Indian Tribe in northwest Washington state, attributes the trend
to “power and greed” sparked by increasing economic capitalism
on native lands.

But the Nooksack government said the members it disenrolled
lacked proof of ancestry. Most had enrolled in the 1980s, basing
their eligibility on an ancestor named Annie George. But George
was not in the 1942 census, the tribal government said, and
lineage could not be verified. !

Other tribal councils said they disenroll members because
the individuals did not have sufficient “blood quantum” — the
percentage of their tribal blood is too low due to generations
of intermarriage with outsiders. Each of the 567 federally recognized
tribes sets its own criteria for membership, usually based on a
blood quantum or lineal descent from a tribal member. 2

Wilkins’ studies suggest that tribal leaders sometimes seek
to disenroll members because of family feuds or to secure
political power or limit distribution of royalties.

The first documented case of a tribe disenrolling members
involved the Northern Ute in Utah. The disenrollments began
in 1951 after the tribe received a $17.5 million federal payout,
under the Indian Claims Commission Act, for its claim that the
government improperly took its land. 3

The U.S. government’s growing recognition of tribal sov-

The payout — most of which was to be used for tribal
projects, with some of the money distributed as per capita pay-
ments to tribal members — widened an existing rift between
full-blood Utes and “mixed-blood” Utes, Wilkins says. Full-blood
Utes wanted to maintain a relationship with the government
and disenrolled the mixed-blood Utes who disagreed, he says.

The government has stayed out of such battles, particularly
after the Supreme Court in 1978 affirmed a tribe’s right to
establish its own membership requirements. *

In 2009, the Bureau of Indian Affairs announced it would adhere
to a “policy of Indian self-determination and self-government,”
Galanda says. Based on that decision, the U.S. District Court
in Timbisha Shoshone Tribe v. Kennedy said in 2009 it would
not interfere in disenrollment.

More recently, some groups have pushed for a new policy.
In June 2015, the National Native American Bar Association
said stripping tribal citizenship without due process was a
human rights issue. ¢ Later that year, the Association of American
Indian Physicians passed a resolution asking tribes to reconsider
the disenrollment of members on health grounds, saying the
process caused grief and depression for those cast aside.

Galanda says disenrollment is a non-native concept that
stems from federal policies that required tribes to determine
who belonged.

Wilkins says when tribes began banishing members charged
with committing crimes in the 1980s, tribal leaders said it was a
tradition to expel members who violated social norms. But he notes
that the disenrollments also coincided with increased casino gambling
on tribal lands. In California, among 30 tribes that are now disenrolling
members, about 23 distribute gambling royalties on a per-capita
basis, Wilkins has found. “In some cases, tribes appear to be making
rational, economic-based calculations,” he says.

drafted by George Boldt, the U.S. District
judge for the Western District of Wash-
ington, granted fishing rights to Indians
in the Pacific Northwest. And the Indian
Self-Determination and Education Assis-
tance Act of 1975 funneled federal money
to tribes through contracts and grants
to enable tribal councils — rather than
the federal government — to control
school, health, housing, law enforcement
and other programs. %

Rise of Casinos

n the 1980s, President Ronald Reagan
(1981-89) reaftirmed support for In-

398 CQ Researcher

dian self-determination, but his federal
budget cuts sharply reduced funding
for tribes, which were struggling with
poverty and high unemployment.

Congress, meanwhile, passed the
Indian Mineral Development Act of
1982 to allow tribes to enter into energy
extraction agreements and set lease
terms and royalty amounts. Allison said
this gave tribes more control over reser-
vation development. 7

In 1984, the President’s Commission
on Indian Reservation Economies assailed
the BIA system, saying it “is designed
for paternalistic control, and it thrives
on the failure of Indian tribes.” %

Tribal leaders, however, balked at
the commission’s calls to develop reser-
vations through private ownership and
profit models. They rejected recom-
mendations to abolish the bureau and
waive the tribes’ immunity from lawsuits
on some issues, and to subordinate
tribal courts to the federal judiciary on
certain questions. The commission also
proposed forming an Indian Trust Ser-
vices Administration aimed at protecting
oil, gas, minerals, timber, water and
agricultural land. ®

In 1987, the Supreme Court opened
the door for a new economic enterprise
on reservations: gambling. The court,



In Washington state, meanwhile, the battle over the Nooksack
disenrollments continues. Tribal Chairman Bob Kelly said a Nov. 4
referendum — in which those facing disenrollment were barred
from voting — showed overwhelming support for disenrollment. °

But the Interior Department said the election was illegitimate
because the members under a disenrollment cloud were not
allowed to vote, and it threatened to withhold federal funds from
the Nooksack Tribe until a legitimate vote took place. The department
and other agencies did cut off tribal funding earlier this year. *

The tribe, in turn, sued the U.S. government, saying it wrongfully
denied the Nooksack $13.7 million in federal and state funds.
The Nooksack government argued it has the power to disenroll
members who had “failed to demonstrate legally sufficient blood
connections to the tribe,” and it has authority to interpret tribal
law and determine the legitimacy of the governing body.

For four years, Galanda has represented Nooksack members
facing disenrollment. He says finding proof, such as a birth or
death certificate, to confirm proper enrollment of an ancestor
— and thereby establish a member’s direct lineage to the tribe
— can be nearly impossible. “Indians were not [U.S.] citizens
until 1924,” Galanda says.

But he says he remains hopeful about a possible reversal of
the disenrollment trend. The Grand Ronde Tribal Appeals Court
in Oregon last year reversed the disenrollment of 66 members
who were descended directly from Tumulth, the chief who signed
the Willamette Valley Treaty of 1855. !l

Others, like the Graton Rancheria Tribe in California and
the Spokane Tribe in Washington state, have in recent years
modified their constitutions to bar disenrollment of tribal members,
according to Galanda.

Courtesy of Gabriel S. Galanda

Native American attorney Gabriel S. Galanda says
“power and greed” are behind efforts to disenroll
more than 300 members of the Nooksack
Indian Tribe in northwest Washington state.

! Liz Jones, “Nooksack Tribe Cites ‘Missing Ancestor’ As Reason to Disenroll
306 Members,” KUOW, Dec. 17, 2013, http://tinyurl.com/kcnar8m.

2 For more on disenrollment, see David E. Wilkins and Shelly Hulse Wilkins,
Dismembered: Native Disenrollment and the Battle for Human Rights (2017).
3 Ibid., pp. 60-62. Also see Public Law 671, Chapter 1009, 68 Stat. 868.

4 The case is Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978), http://tiny
url.com/madukit.

> Gabriel S. Galanda, “Obama’s Disenrollment Legacy,” Indian Country Media
Network, Jan. 25, 2017, http://tinyurl.com/mob2vep.

% “Duties of Tribal Court Advocates to Ensure Due Process Afforded to All
Individuals Targeted for Disenrollment,” National Native American Bar Association,
June 26, 2015, http://tinyurl.com/15jjcen.

7 “AAIP Resolution on Disenrollment,” Association of American Indian Physicians,
Oct 22, 2105, http://tinyurl.com/mns;jf22.

8 Gene Johnson, “Nooksack Tribe says it has booted 289 people off rolls,”
The Bellingham Herald, Nov. 23, 2016, http://tinyurl.com/kb6nqru.

9 Nina Shapiro, “Feds call Nooksack tribal council ‘illegitimate’ and ‘abusive,”
The Seattle Times, April 6, 2017, http://tinyurl.com/mo6pjesk.

10" bid.

1 Dean Rhodes, “Tribal Appeals Court reverses disenrollments,” The Confederated
Tribes of Grand Ronde, Aug. 9, 2016, http://tinyurl.com/13q6869.

in California vs. Cabazon Band of Mis-
sion Indians, said tribes could legally
engage in gambling not expressly pro-
hibited by the state, and it barred states
from regulating tribal gaming. 7°

Complaints about a “wasteful and
patriarchal” Bureau of Indian Affairs per-
sisted into the 1990s. Rep. Bill Richardson,
D-N.M., chairman of the Subcommittee
on Native American Affairs, in 1993 said
the bureau “has held back tribes from
helping themselves.” 7!

Then in 1996, Blackfeet activist
Elouise Cobell launched the largest
class-action lawsuit ever filed against
the federal government. She accused
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the BIA of mismanaging payments for
allotted property and said many allot-
ment landowners lived in poverty de-
spite the drilling of oil and gas on
their property under lease arrange-
ments. The lawsuit was settled in 2009
for about $3.4 billion; $1.9 billion went
to a Trust Land Consolidation Fund
set aside to buy back tribal trust lands,
and $1.5 billion was to be disbursed
to individual plaintiffs. 72

President Clinton vowed to change
federal attitudes toward tribes. After
listening to more than 300 tribal leaders,
he issued an executive memorandum
mandating federal consultation with

tribes “in order to ensure that the rights
of the sovereign tribal governments are
fully respected.” 73

President George W. Bush continued
Clinton’s efforts to make amends to
tribes and to recognize their sovereignty.
He signed a law providing $28 million
to the Yankton Sioux of South Dakota
and the Santee Sioux of Nebraska for
damage caused by the government
when the Missouri River, as a result
of dams built in the 1950s and 1960s,
submerged about 4,000 acres of their
land. 74

Nevertheless, tribes remained poor.
The U.S. Commission on Civil Rights
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Many tribal leaders view Interior Secretary Ryan Zinke, here testifying before the
Senate Indian Affairs Committee on March 8, 2017, as a supporter of Native
American interests. “Our sovereign Indian nations and territories must have the
respect and freedom they deserve,” Zinke said when his nomination was announced.

in 2003 reported that federal funding
“has not been sufficient to address the
basic and very urgent needs of indige-
nous” people in health care, education,
public safety, housing and rural de-
velopment.” 7

Many tribes also fared poorly when
outside companies made deals di-
rectly with the government — deals
that the Supreme Court upheld in
2003. In United States v. Navajo Na-
tion, the court ruled against the tribe,
which had sought to negotiate roy-
alties for coal from a mining company.
The court said only federal officials
could approve the final rate and de-
termine what was in the tribe’s best
interest. The Navajo Nation later sued
the government when it learned the
coal company had lobbied the Interior
secretary to reject the tribe’s higher
price and forced it to accept a min-
imum royalty rate. The Supreme
Court, however, ultimately denied the
tribe’s claim. 70

In 2005, Congress sought to give
tribes more autonomy by passing the
Indian Tribal Energy Development
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and Self-Determination Act. It allowed
tribes to enter agreements with the
BIA to pursue lease agreements with
energy companies on their own, but
the law left in place the thicket of
rules and regulations that have dis-
couraged tribes from pursuing such
agreements.

During the Obama administration,
lawmakers made some progress for
self-determination. In 2012, Obama
signed the HEARTH Act — Helping
Expedite and Advance Responsible
Tribal Home Ownership — which
aimed to create an alternative process
for tribes to lease trust land without
further approval of the government.
He also signed the Trust Asset Man-
agement Reform Act, and during his
tenure returned about 542,000 acres
to federal trust protection for Native
Americans. 78

Tribes frequently embraced Obama
as a strong supporter of sovereignty,
although some became disenchanted
when his administration waited until
December 2016 to halt completion of
the Dakota Access Pipeline. =

CURRENT
SITUATION

Questions About Trump

ative Americans are uncertain about
N plans of the Trump administration
and the Republican-controlled Congtess,
but they hope to have a voice in dis-
cussions on energy regulation, tax reform
and other issues vital to Indians.

When Trump took office, many tribes
recalled his 1993 testimony before a
House Natural Resources Committee
on gambling when he said he thought
the Indian Gaming Regulatory Act gave
tribes an unfair advantage over his own
casinos. “Go up to Connecticut,” he
said, referring to the Mashantucket Pequot
tribe, which owned Foxwoods Resort
Casino. “They [the Pequot] don’t look
like Indians to me.” 7 And during the
2016 presidential campaign, he repeat-
edly called Democratic Sen. Elizabeth
Warren of Massachusetts “Pocahantas”
after she said she was part Native
American.

Trump’s decision to create a Native
American Coalition during the presi-
dential transition and to appoint Rep.
Markwayne Mullin, R-Okla., a Cherokee
tribal member, as its chairman, reassured
some tribes. &

Some Indians believe Trump’s atti-
tude toward tribal sovereignty was re-
flected in his decision to ignore the
wishes of the Standing Rock Sioux
and allow completion of the Dakota
Access Pipeline under Lake Oahe, just
north of the tribe’s reservation. Over
the objections of Native Americans, he
also approved Keystone XL, the 1,179-
mile oil pipeline that would cross the
land of numerous tribes.

But others are not sure where the
president stands on Indian sovereignty.

Continued on p. 402
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coal reserves west of the Mississippi, as well as significant
deposits of oil, natural gas and uranium.

The Council of Energy Resource Tribes, a tribal energy
consortium, estimates the value of these resources at nearly
$1.5 trillion. Yet these resources remain largely untapped.
Developing them could help lift Native Americans out of
poverty.

The negative effects of federal regulations can be seen in
former President Barack Obama’s “war on coal” The Crow
tribe has 9 billion tons of coal that could easily be shipped
to generating plants anywhere in the United States or ex-
ported to Asia. But many cities and towns along rail routes,
citing concerns about train safety and the health effects of
coal dust, are trying to limit coal-train traffic. And port
cities such as Seattle and Portland, Ore., are holding up
construction of export terminals on the ground that coal,
including that from the Crow reservation, would exacerbate
global warming.

Making matters worse, the Bureau of Indian Affairs (BIA)
limits energy development on reservations. On the Fort Peck
reservation in northeastern Montana, the BIA required an ar-
chaeological assessment before a company could begin oil
and gas exploration. Fort Peck tribal councilman Stoney Anketell
noted the absurdity of this requirement: “We’re not short-
changing the need for archaeological reviews, but on land that
has been farmed for 70 years? It’s been tilled, plowed, planted,
harvested. There’s no teepee rings.”

Legislation passed in 1999 for the Fort Berthold reservation
in North Dakota reduced from 49 to four the number of regu-
lations from four different federal agencies that must be met
before oil and gas can be leased on the reservation. As a result,
since the Bakken shale-oil boom started in 2000, hundreds of
reservation wells have earned the tribal nation more than
$500 million. Still, roughly twice as many oil and gas wells
are drilled per acre outside the reservation as inside.

Some bright spots regarding potential development on
reservations have come from the Trump administration. For
example, the president’s executive order “Promoting Energy
Independence and Economic Growth” will make it more likely
that Indian coal reserves can be developed. In addition, Interior
Secretary Ryan Zinke issued a secretarial order to end the
coal-leasing moratorium and reinstate the department’s royalty
advisory committee.

[ 4
z ndian country contains almost 30 percent of the nation’s
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n o population needs economic development more
than the first Americans. The poverty rate among
Native Americans runs north of 25 percent and unemployment
remains mired in double-digits. As recently as November, the
U.S. Census Bureau declared American Indians the country’s
most impoverished racial group. Sadly, this is an annual tradition.

Yet since the 1930s, when federal Indian policy shifted to halt
previous attempts at cultural genocide, tribal and federal officials
alike have pointed to Native Americans’ abundant energy re-
sources as the panacea for Indian poverty. In oft-cited statistics,
we are told that reservations contain almost 30 percent of all
coal west of the Mississippi, as much as 50 percent of the nation’s
uranium deposits and upwards of 20 percent of known oil and
gas reserves. As LaDonna Harris, a Comanche who founded
Americans for Indian Opportunity, once said: “Collectively, [we]
are the biggest private owners of energy in the country.”

During the 1970s energy crises, Harris and others orches-
trated a pan-tribal movement to throw off decades of paternal-
istic mismanagement by federal officials, who had transferred
control over Indian energy to multinational firms for minuscule
royalties. By 1982, efforts to undue this injustice had equipped
Indians with expertise in managing minerals and produced
legal changes that recognized Native American control over
tribal resources. It was a remarkable victory.

But then little changed, and herein lies the hard lesson for
any group dependent upon a single commodity, such as a
fossil fuel, for economic prosperity. After securing the right to
manage their own minerals, tribes watched as global events
transformed the energy scarcity of the 1970s into the “oil glut”
of the 1980s. A world flooded with cheap oil left little room
for rural reservation development, and projects were scrapped
by the dozens. Meanwhile, intense internal debates raged over
the social and environmental costs of reservation mining. All
the while poverty deepened.

The lesson here is not that fossil fuel development cannot
help tribal communities. It can. But rarely do nations build
sustainable prosperity on fossil fuel foundations alone. Those
that have — such as in the Middle East — possessed full
sovereignty and popular support for such development. They
also happened to be on the right side of market trends. Tribal
nations do not enjoy such benefits, and so should focus on
projects that align better with long-term economic forecasts;
federal Indian, environmental and energy policies; and a
broader range of communal values. On many reservations,
alternative energy presents one such option.
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Continued from p. 400

Many tribal leaders see Interior Sec-
retary Ryan Zinke, a former one-term
Republican congressman from Montana,
as a supporter of Native American in-
terests. When his nomination was an-
nounced, Zinke said, “Our sovereign
Indian nations and territories must have
the respect and freedom they deserve.”
And during his Senate confirmation
hearing, he said he had no intention
of selling federal lands. 8! The National
Congress of American Indians support-
ed his nomination.

Sen. Maria Cantwell, D-Wash., rank-
ing member of the Senate Energy and
Natural Resources Committee, opposed
Zinke’s confirmation, in part because
of his support for the Dakota Access
Pipeline and his opposition to Obama’s
coal-leasing moratorium. And Cantwell
worried about Zinke’s support for energy
development on federal lands, noting
it clashes with the government’s oblig-
ation to protect tribal trust lands. 82

Zinke also expressed support for
the proposed Gateway Pacific Terminal,
calling it “literally the gateway to eco-
nomic prosperity” for the Crow tribe
and for blue-collar workers in Wash-
ington state. %

Meanwhile, Trump’s budget blue-
print would slash funding for the En-
vironmental Protection Agency by one-
third while increasing spending for
energy development on federal lands.
Under the executive order he issued
in March, the president plans to dis-
mantle the Clean Power Plan that would
have led to the closure of many coal-
fired power plants, halted construction
on new plants and replaced them with
wind and solar farms. Tribes are split
on the power plan. 8

In Congress

Many tribes are closely watching
as Congress considers legislation
to ease energy regulations on tribal
lands — legislation that failed to move

402 CQ Researcher

during previous sessions of Congress
despite bipartisan support. The Senate
Indian Affairs Committee in February
approved a bill by its chairman, John
Hoeven, R-N.D., that aims to simplify
the regulatory process for energy pro-
jects on reservations by establishing a
pilot program. %

Hoeven told the National Congress
of American Indians in February that
the bill is “a big step toward tribal
self-determination in developing its trib-
al resources.”

Other committees are exploring the
issue as well. In February, Frank Rusco,
the GAO’s director of natural resources
and environment issues, told a House
oversight panel that regulatory uncer-
tainty continues to impede tribal energy
projects. 80

House Natural Resources Committee
ranking member Radl Grijalva, D-Ariz.,
has long opposed easing regulations
for energy development for tribal and
other federal lands.

“There’s a fundamental lust on the
part of industry for the extraction that
they want out of the public lands, and
there is a fundamental lust by industry
for what they see in Indian country
on reservations as possibilities as well,”
Grijalva said. He said he is particularly
concerned about a controversial copper
mine being reviewed for federal permits,
because Congress authorized a land
swap allowing the Rio Tinto Group to
open the mine on former federal land
sacred to Native Americans.

“If the Trump administration and [the
Interior Department] go through this
whole deregulation agenda that they’re
on — expediting, streamlining, whatever
euphemism they want to use — on
the public lands for extraction purposes,
then what’s happening with Resolution
Copper and Oak Flat and those areas
is the harbinger of what can happen,
across the West,” he said. 8

Grijalva also wants Zinke to testify
on Trump’s proposed $1.5 billion bud-
get cuts to the Interior Department.
He asked how the department would

“honor the federal government’s trust
responsibilities to Native American tribes
using $1.5 billion less in funding.” 3

Meanwhile, tribes, including the
MHA Nation at Fort Berthold, intend
to push Congress and the administration
to bar states from taxing non-Native
American energy companies that extract
resources on tribal lands. They say only
tribal governments should be able to
levy taxes on those projects. %

The GAO in 2015 listed dual tax-
ation of energy projects (by states
and tribes) as impediments to Indian
energy development, along with tribes’
limited access to capital and federal
tax credits. %

In the Courts

he National Congress of American

Indians supported the Supreme
Court nomination of U.S. Appeals Judge
Neil M. Gorsuch, who was confirmed
on April 7.

Gorsuch’s “opinions recognize tribes
as sovereign governments and address
issues of significance to tribes,” the
group’s president, Brian Cladoosby, and
Native American Rights Fund Executive
Director John Echohawk wrote in a
letter. “Judge Gorsuch appears to be
both attentive to the details and re-
spectful to the fundamental principles
of tribal sovereignty and the federal
trust responsibility.” 1

A series of cases regarding tribal
sovereignty and land rights is making
its way through the courts and could
end up before the Supreme Court.

In what some consider a potentially
landmark decision, a federal appeals
court in Palm Springs, Calif., in March
upheld a ruling that the Agua Caliente
Band of Cahuilla Indians has federally
established rights to groundwater be-
neath its reservation in Palm Springs
and surrounding areas. The appeals
court said the creation of the Agua
Caliente reservation in the 1870s “carried
with it an implied right to use water



from the Coachella Valley aquifer.” The
local water districts could appeal to
the U.S. Supreme Court.

Meanwhile, a lawsuit filed by the
Standing Rock Sioux and Cheyenne
River Sioux tribes accuses the Army
Corps of Engineers and the company
building the Dakota Access Pipeline of
ignoring the risk of oil spills and their
potential effects on the tribe. The project,
the suit said, violates the 1970 National
Environmental Policy Act requiring fed-
eral agencies to conduct environmental
assessments on projects submitted for
federal approval or funding. 92

The Northern Cheyenne Tribe is
suing the Interior Department over the
Trump administration’s decision to lift
the moratorium on coal leasing on
federal lands. The tribe said it should
have been consulted. Tribe President
L. Jace Killsback said he is worried
about mining’s effect on “our pristine

air and water quality . . . [and] sacred
cultural properties and traditional spir-
itual practices.” %3 -

OUTLOOK

“Backsliding” Feared

hristopher Newport University’s Al-
lison says he expects to see tribes
gaining more control over their land.
Former Bureau of Indian Affairs Di-
rector Washburn, however, warns that
federal regulations could tip the other
way, as evidenced by Trump’s push
to complete the Dakota pipeline over
tribes’ objections. “I hope we don't get
backsliding to a federal-control model
where tribes are shut out of their own
decisions on their land,” he says, but
adds that “tribes have a lot more clout
now. . . . We may see a rolling back
of baseline protections of tribal lands,
but we may also see tribes creating
their own regimes.”
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Another possibility, Washburn says,
is that under the Trump administration’s
crusade to roll back federal regulations,
the president may grant more control
to tribes, “so we might see more tribal
self-determination and self-governance.”

Many legal experts, economists and
scholars say the federal government
still needs to find a way to resolve
the checkerboard pattern of property
ownership that remains from the allot-
ment era and complicates tribal governing
on reservations.

A “fractionalized” ownership of lots
remains an issue that vexes economists
and developers, and which the GAO
has noted continues to impede energy
development on many reservations.

Fractionalized interests refers to lots
held in trust by hundreds of individuals.
When owners of allotted land died without
wills, heirs inherited the property under
US. law, a process that has continued
through the generations with the property
divided further among subsequent heirs.
Anderson at the Property and Environment
Research Center says many of those lots
remain undeveloped because of the dif-
ficulty in obtaining consensus from all
the property owners.

“Every administration since Kennedy
has looked at those reservations and
said, ‘We've got to do something, in-
cluding the Obama administration,”
Gover of the National Museum of Amer-
ican Indians says.

“And everyone walks away saying, ‘T
don’t know what the hell to do.’ It's not
an absence of caring. It's not an absence
of good will,” Gover says. “To really turn
those reservations around would require
an enormous influx of money. Just good-
old Yankee dollars that would allow an
economy to begin to grow.” m
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